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M chael Jenner was found guilty by a South Dakota state court jury
of preneditated nurder, conspiracy to conmmt nurder, and accessory to
murder. H's convictions were affirned on all direct appeals. He filed a
petition for wit of habeas corpus, which the district court! denied. n
appeal, Jenner contends that he was provided ineffective assistance of
counsel and his trial was fundanmentally unfair because of the trial court's
refusal to sever his trial fromthat of his co-defendant. He al so argues
t hat the
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evi dence was insufficient to convict him and he was denied due process
because of excessive and prejudicial trial security. W affirm

The facts of this case are set forth in the South Dakota Suprene
Court opinion, State v. Jenner, 434 NW2d 76, 77-79 (S.D. 1988). W will
not restate the facts in detail, but will discuss those facts relevant to

the issues raised by Jenner

Jenner's convictions arose fromthe execution-style nurder of Jackie
Sjong, a prospective witness in a California nurder prosecution. Ricky
Fenst ermaker, a nenber of the Vagos notorcycle club, stabbed a hitchhiker
to death on a California highway. Sjong, Fensternmaker's cousin, wtnessed
the stabbing. Jenner, the president of the Los Angeles chapter of the
Vagos, along with co-defendant Richard Elliott, shot Sjong near the KOA
canpground in Sturgis, South Dakota, while the group was attending the
annual Black HIlls notorcycle rally. Jenner was convicted of first degree
murder, conspiracy to comrit nurder, and accessory after the fact to
murder. After Jenner exhausted his state appeals, he petitioned for habeas
corpus relief. The district court denied the wit, and Jenner appeals.

Jenner raises several clainms of ineffective assistance of counsel

He claims his trial counsel was ineffective on several grounds, including
counsel 's: (1) failure to object to alleged vouching for prosecution
witness Fensternmaker; (2) failure to explain the presence of a Fensternaker
fam |y photograph in Jenner's wallet; (3) failure to fully inpeach
Fensternaker; (4) failure to object to testinony that Jenner had been
previously incarcerated; (5) failure to propose an acconplice instruction;
(6) failure to object to an attack on defense counsel; (7) failure to
i ntroduce evidence that Jenner does not snoke; (8) failure to



object to the prosecution's questioning of Jenner about not calling alibi
witnesses; and (9) failure to object to the prosecution's questioning
Jenner whether certain witnesses were |ying.

Qur review of counsel's representation is "highly deferential."
Strickland v. Wshington, 466 U S. 668, 689 (1984). To establish
i nef fective assi stance of counsel, Jenner nust show that trial counsel's

performance was deficient and that Jenner was prejudiced. 1d. at 687
Flieger v. Delo, 16 F.3d 878, 886 (8th Cir.), cert. denied, 115 S. . 355
(1994). Counsel's representation is deficient if it falls "below an
obj ective standard of reasonabl eness.™ Strickland, 466 U S. at 688.

Counsel 's decisions are presuned reasonable and "strategi c choices nade
after thorough investigation of law and facts . . . are virtually
unchal l engeable . . . ." 1d. at 690. Strickland explained that to show
prejudice, the petitioner "nust show that there is a reasonable probability
that, but for counsel's unprofessional errors, the result of the proceedi ng
woul d have been different." |d. at 694. The Court subsequently refined
the prejudice inquiry, explaining that the test for denonstrating prejudice
is not solely a matter of outcone deternination, but rather, whether the
trial was fundanentally unfair or unreliable. Lockhart v. Fretwell, 506
U S. 364, 369-71 (1993); Battle v. Delo, 19 F.3d 1547, 1554 (8th Gr.
1994) .

Jenner first clains that his counsel was ineffective in failing to
object to the prosecution's alleged vouching for Fensternmaker.? During
Fenstermaker's direct exam nation, the prosecutor asked Fenstermaker if he
was required to testify truthfully as a condition of his grant of imunity,
and "that the only way that [he] could get in trouble testifying here in
this

2Jenner al so argues he was deni ed due process because of the
prosecution's vouching for Fensternmaker. Because we conclude no
i nproper vouching took place, we reject Jenner's due process
ar gunent .
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case . . . would be if [he] would cone in and not tell the truth." In
closing argunent, the prosecutor also stated that Fensternmaker had no
notive to lie, because if he did lie, his immunity would be cancelled

Jenner contends these two instances anounted to inproper vouchi ng.

The South Dakota Suprene Court rejected this argument in Jenner's
st at e habeas appeal, concluding there was no inproper vouchi ng. Jenner v.
Leapley, 521 N W2d 422, 427-28 (S.D. 1994). W have reviewed the
testinony and argunment and hold no inproper vouching occurred. The
prosecutor did not place the prestige of the governnent behind the witness,
suggesting that the prosecutor had sone special know edge, not known to the
jury, that the witness was testifying truthfully. See United States v.
Magee, 19 F.3d 417, 421 (8th Cir.) (simlar statements held not to be
i mproper vouching), cert. denied, 115 S. C. 343 (1994). The prosecutor

sinmply relayed the terns of Fensternmaker's imunity agreenent. See |d.
Thus, trial counsel's failure to object to the questioning and statenents
was well within the range of professionally reasonabl e judgnment and does
not constitute ineffective assistance of counsel

Jenner next contends that his trial attorney was ineffective for
failing to present certain evidence. During the state's rebuttal argunent,
the prosecutor raised the question of how Jenner obtained a photograph of
Fenstermaker's child and fornmer girl-friend, inplying that Jenner got the
phot ograph from Sjong after he killed him Jenner contends his trial
counsel was ineffective for failing to explain that he actually got the
phot ograph from Fenstermaker's forner girlfriend. Jenner also conplains
about counsel's failure to establish that he did not snoke. Two cigarette
butts were found at the nurder scene. There was testinony at trial that
soneone with the sane bl ood type as Sjong snoked one of the cigarettes, and
that Elliott did not snoke.

The Sout h Dakota Suprene Court rejected these argunents. The



court ruled that the prosecution inproperly argued in rebuttal that Jenner
nmay have obtained the famly photograph from S ong's body after killing him
because these conmments went beyond the scope of issues raised by Jenner's
closing argunent. 521 N.W2d at 429. Nevertheless, the court found no
prejudice. 1d. Sinmlarly, the court concluded that counsel's failure to
i ntroduce evi dence that Jenner did not snoke did not constitute deficient
perfornmance or prejudicial error. [d. at 430.

Jenner did not receive ineffective assistance of counsel for failure
to present evidence. First, a prosecutor's presentation of
new argunent during rebuttal is an error of state |law, and does not rise
to the level of a constitutional violation. See Witnore v. Lockhart, 8
F.3d 614, 625 (8th Gr. 1993); Berrisford v. Wod, 826 F.2d 747, 749 (8th
CGr. 1987), cert. denied, 484 U S. 1016 (1988). Second, counsel's failure
to present evidence that Jenner received the photograph from Fensternaker's

girlfriend was not prejudicial. The prosecutor did not enphasize the
phot ograph and did not msstate the evidence. Jenner had the photograph
in his wall et when he was arrested. See United States v. Felix, 867 F.2d
1068, 1075 (8th Cir. 1989).

Simlarly, Jenner was not prejudiced by trial counsel's failure to
establish that he did not snoke. There was no evidence linking the
cigarette to Jenner, only evidence that one of the cigarettes could have
been Sjong's. Evidence that Jenner did not snoke would not have changed
the outcone at trial

Jenner next argues that his trial counsel was ineffective for failing
to i mpeach Fensternaker with Fensternaker's four prior felony convictions
for burglary and receiving stol en goods.

Jenner's trial counsel explained that he did not use these
convictions to inpeach Fensternmaker because the jury was inforned of the
details of Fensternaker's mansl aughter conviction. Trial



counsel reasoned that the burglary and stol en goods convictions were |ess
serious than the evidence that Fensternaker stabbed soneone to death for
nmaki ng an obscene gesture at him This reasoning is objectively reasonabl e
and counsel was not deficient. See English v. United States, 998 F.2d 609,
613 (8th Cir.) (ineffective assistance of counsel not denobnstrated by

attorney's failure to call a witness to inpeach another witness), cert.
denied, 114 S. C. 573 (1993).

Jenner further argues that his counsel was ineffective for not
objecting to testinony that Jenner had been in prison. Jenner's counse
did not object to co-defendant Elliott's testinony that he only talked to
Jenner "a couple tines because [Jenner] was in the joint nost of the tine."
Trial counsel explained that he did not object because he did not want to
further enphasize Jenner's incarceration. Counsel's failure to object
anpunts to a reasonable trial strategy. See Wiitnore, 8 F.3d at 624

(reasonable tactical decision not to object to evidence about a prior
convi ction).

Jenner also cites counsel's failure to propose an acconplice
instruction as an exanple of ineffective assistance of counsel. He says
his trial counsel should have proposed an instruction informng the jury
t hat Fenstermaker was an acconplice to the Song nurder and the jury shoul d
vi ew Fenst ermaker's testinony cautiously.

The South Dakota Suprene Court held that Jenner was not entitled to
an acconplice instruction because Fensternmaker was not an acconplice under
state |aw. G ven the South Dakota Supreme Court's ruling, there is no
basis for ruling that counsel was deficient for not proposing the
instruction. See Berrisford, 826 F.2d at 752-53.

Jenner next contends that his trial counsel's failure to



withdraw his notice of alibi amobunted to i neffective assi stance of counsel.

Before trial, Jenner's counsel filed a notice of alibi defense,
listing six witnesses, as required by S. D. Codified Laws Ann. § 23A-9-1
(1988). Jenner's attorney subpoenaed and called only one of these
Wi t nesses because he was unable to | ocate the other witnesses. During the
prosecutor's cross-exanination of Jenner, the prosecutor brought out
Jenner's failure to call the alibi wtnesses. Jenner now argues his trial
counsel was ineffective for failing to object to this questioning and for
failing to withdraw the notice.

The South Dakota Suprene Court found no error in trial counsel's
failure to object because counsel never wthdrew the notice, and,
therefore, the prosecution's inquiry was proper under section 23A-9-6. The
court further reasoned that even if counsel erred in failing to wthdraw
the notice, there was no prejudice, as the prosecution could still refer
to the lack of alibi wtnesses under South Dakota case |aw. W are
satisfied that the prosecutor directed his comments at Jenner's failure to
call alibi witnesses, which is not a basis for an i neffective assi stance
claim See Epps v. lowa, 901 F.2d 1481, 1483 (8th Cr. 1990).

Jenner also clains his counsel was ineffective for failing to object
to the prosecution's questioning of Jenner and closing argunment. During
Jenner's cross-exanination, the prosecutor asked Jenner whether other
witnesses were lying. The South Dakota Suprene Court ruled that it was
"probably inproper" to ask whether other w tnesses were lying, but it was
not prejudicial. 521 N.W2d at 432. After careful review of the
guestioni ng, we conclude that the references were isolated and directed to
contradictions in witness' testinony. No prejudice occurred. See United
States v. Wllians, 897 F.2d 1430, 1432-33 (8th Cr. 1990).




Jenner al so argues ineffective assistance based on his attorney's
failure to object to an attack on counsel's integrity. The prosector stated
in his closing argunent:

You see, they had this kind of a neeting. They had this idea.
"Hey, we can both get out of this deal together if we stick
together. W can both get out.' But you know what? You've
heard it said before, there is no honor anong thieves. There
certainly isn't honor anong nurderers. Wen it cane down to
it, it was each man for hinself. They pointed the finger at
each other and the very |l east, |adies and gentlenen, you can't
wal k out of that jury roomw thout at |east finding one of them
guilty, because the evidence is there.

Jenner's trial counsel had net with Elliott before Elliott testified
at trial. At trial, Elliott changed his story, and Jenner's counsel
i npeached him?® Jenner contends that the prosecutor's statenent directly
attacked the truthfulness of his attorney, accusing him of concocting a
story.

Afair interpretation of the prosecutor's argunent, however, is that
t he prosecutor accused Jenner, not his attorney, of fabricating a defense.
Thus, trial <counsel's failure to object was neither deficient nor
prejudicial. See United States v. Fuller, 887 F.2d 144, 147-48 (8th Cr.
1989), cert. denied, 496 U S. 908 (1990).

3Jenner also argues that the trial court erred in adnmtting
testinmony of a witness that Elliott asked the witness to retrieve
Elliott's gun fromthe trash and to get a shovel to bury the body.
Jenner does not develop this argunent in detail and fails to
specify any constitutional violation or even trial error. See
Jenner, 434 NW 2d at 82 (testinony adm ssible under co-
conspirator exception to hearsay rule).
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Jenner next clains his trial was fundanentally unfair because the
trial court refused to sever his trial fromthat of co-defendant Elliott.
Jenner clains his trial was fundanmentally unfair because the jury could not
conpartnental i ze the evidence as it related to the separate defendants and
the separate counts. Jenner also clains that his defense was antagonistic
and nutually exclusive to Elliott's, and Elliott's unexpected change of
story at trial made it inpossible for himto receive a fair trial

"I'n challenging the trial court's failure to sever his trial from
that of his codefendant, [Jenner] bears a heavy burden." Hollins v.
Department of Corrections, 969 F.2d 606, 608 (8th Cir. 1992). This court
will not grant habeas relief unless Jenner can establish that the failure

to grant severance rendered his trial fundanentally unfair. |d.

In affirm ng Jenner's convictions, the South Dakota Suprene Court
rejected Jenner's severance argunent, finding that Jenner "failed to nmake
the requisite showing that his defense and that of Elliott were so
irreconcil able that severance was required." 434 NNW2d at 81. The court
reasoned that the conflict between the codefendants did not conpel the jury
to believe Elliott's story to the exclusion of Jenner's.

Following the South Dakota court decision, the Suprene Court
explained that the joint trial of defendants with nutually antagonistic or
irreconcilable defenses is not prejudicial per se, so as to require the
trial court to sever the trial of codefendants. Zafiro v. United States,
506 U.S. 534, 538 (1993). Hostility or finger pointing anong the
def endants is not enough to require separate trials. See id. at 540

Severance is required only when "there is a serious risk that a joint tria
woul d conpromi se a specific trial right of one of the defendants, or



prevent the jury frommnaking a reliable judgnent about guilt or innocence."
Id. at 539. Jenner fails to articulate any trial right conprom sed by the
joint trial or explain howthe joint trial prevented the jury from nmaking
a reliable judgnent. |[d.

We are simlarly unpersuaded that the nunber of charges and nunber
of defendants mandated severing the trials. Jenner does not explain why
the jury could not conpartnentalize the evidence of the three charges
agai nst the two defendants. See United States v. Lucht, 18 F.3d 541, 553-
54 (8th Cr. 1994), cert. denied, 115 S. C. 363 (1994); United States v.
O Gonnel |, 841 F.2d 1408, 1431-33 (8th Gr. 1988), cert. denied, 488 U. S.
1011 (1989). Jenner has not shown fundanmental unfairness.

Jenner next argues that there is insufficient evidence to support his
convictions. W wll grant relief for insufficient evidence only when the
evidence at trial is such that no rational trier of fact could have found
guilt beyond a reasonable doubt. Jackson v. Virginia, 443 U S. 307, 319
(1979). The evidence is considered in the light nost favorable to the

prosecution. |d.

Jenner argues that the photograph was the only physical evidence
linking himto the S ong nurder, and absent his counsel's nistakes, the
prosecution could not have used this evidence to gain a conviction.
Besides Elliott's testinony identifying Jenner as the nurderer, a
significant anount of additional evidence pointed towards Jenner's qguilt.
There was evidence that Jenner was a nenber of the Vagos, and that the
Vagos had a policy of killing "snitches." |ndeed, Fenstermaker testified
t hat he thought Sjong was killed because he was a snitch. Fensternaker
testified that following his arrest in California he tel ephoned Jenner, and
Jenner told himnot to "worry about it," he would "take care of it."
Jenner told Fensternmaker not to call himor any other Vago until he
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heard from sonebody. After Sjong's death, another witness testified that
he overheard Jenner say that "the wi tness has been taken care of. . . ."
Finally, there was evidence linking Jenner to the nurder scene and one of
the nmurder weapons. Anple evidence existed for a rational trier of fact
to have found guilt beyond a reasonabl e doubt.

V.

Finally, Jenner contends that his due process rights were violated
because of security neasures taken at trial

There is no record evidence, however, to tell us what security
neasures Jenner endured at his trial. Jenner states that there were arned
federal marshals in the courtroom and throughout the courthouse.* He
states that all spectators had to pass through a netal detector and
spectators were not allowed to stay when the defendants entered or left the
courthouse. He states that certain floors of the courthouse were cl osed,
and restrictions were placed on who he could speak with in the courthouse.

Jenner says that the security neasures, especially when coupled with
the other trial errors, gave the jury the inpression that Jenner was
extremely dangerous and guilty, and this violates his due process rights.

Even assunming we have an adequate record to review Jenner's claim
we cannot conclude the security neasures identified by Jenner were so
prejudicial that Jenner was denied a fair trial. Holbrook v. Flynn, 475
U S. 560, 568-70 (1986) (identifiable courtroom guards are not a per se
constitutional violation); Hellum

4Jenner directs us to newspaper article witten during his
trial which described the courthouse as "a nodern-day Al anb before
the attack."
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v. Warden, 28 F.3d 903, 907 (8th Gr. 1994) (additiona

security personnel
and use of netal detectors are |ess prejudicial

t han physical restraints
because of wider range of inferences that juror m ght reasonably draw from
their use).

W affirmthe district court's denial of the wit of habeas corpus.

A true copy.

Attest:

CLERK, U. S. COURT OF APPEALS, EIGHTH ClI RCUIT.
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